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SECRETARY’ S REVI SED MOTI ON TO APPROVE SETTLEMENT
AND MOTI ON TO DI SM SS

The Secretary of Labor, United States Departnent of Labor
(Secretary) moves for an Oder approving the proposed settlenent
agreenent which the partieshave reached with respect to the above-
captioned matters. |In summary, Kaiser has agreed to withdraw its contest
of the belowlisted citations/orders and pay penalties in the anount of
$513, 000. The Secretary has agreed to vacate the remminder of the
citations and orders at issue in the remai ning dockets. In addition, the
Secretary has issued two additional orders which Kaiser has contested and
for which Kaiser agrees to pay penalties in the amount of $72,000 which
is included in the total penalty paynment of $513, 000. Finally, two
i ndi vi dual s have agreed to settle and pay $12,500 each in civil penalties
assessed pursuant to Section 110(c) of the Mne Act, for violations which
they had reason to know existed. The additional orders and the penalties
under Section 110(a) and (c) have been assessed and contested by the
Respondents. The Petitions for Assessnment are being filed, and answered,
and the cases are now being settled as part of this total gl obal
settl ement between the Secretary of Labor, Kaiser Al um num and Cheni cal

Corporation, and the individual Respondents.



1. This case involves an investigation subsequent to an
expl osi on that occurred on the norning of July 5, 1999 at the
Ganercy Wrrks Facility. A significant nunber of niners at the
m ne were injured, three of whom sustai ned severe disabling
injuries. The Ganmercy Wirks Facility is an alum na processing
facility located in Ganercy, Louisiana. Although contested earlier
in a public hearing subpoena challenge and retai ned as an issue for
review in Kaiser’'s Petition for Certiorari (214 F.3d 586 (5'" Cir.
2000)), for purposes of resolving this matter, the parties have
agreed that the Gramercy Works Facility is a “nine” as defined under
Section 3(h) of the Mne Act. This nine was operated by Kaiser
Al uni num and Cheni cal Corporation

2. MBHA inspectors and investigators investigated the July 5,
1999 expl osion. They concluded that the i medi ate cause of the
expl osi on was an excessive pressure build up in pressure vessels in
the digestion process area of the facility, followi ng an el ectri cal
fault causing a power distribution failure, and the response
t hereto. MSHA found deficiencies in the pressure relief safety
systens, which MSHA concl uded were violations of the regul ations.
Several of the deficiencies were voluntarily disclosed to MSHA and
ot her governnment agencies by Kaiser in a letter dated August 5,
1999. These conditions were set forth in the MSHA investigative
report. MSHA al so issued other citations and orders for violations
of the regul ations which took place during the investigative
proceeding. See MSHA investigative report and the additional

concl usi ons and amendnents in this settlenent agreenent. 3. The



Secretary and Kai ser have agreed to settle these matters. MSHA is
agreeing to nodify certain negligence level findings, and a gravity
finding in one order and to vacate four orders, and Kaiser has
agreed to pay agreed upon sunms for the remaining citations and
orders. Belowis alist of the citations and orders and the

di sposition that the parties have agreed to:

Ctation or Al | eged Negli gence
O der Mbodi fi cati ons Agreed Upon
Penal ty
7881936 Hi gh $52, 000
7881937 Hi gh $52, 000
7881938 Hi gh $52, 000
7881939 No changes $52, 000
7881940 Hi gh $52, 000
7881941 Hi gh $52, 000
7881942 vacat ed N A
7881943 vacat ed N A
7881944 Hi gh $2, 500
7881945 Hi gh $2, 500
7881946 Hi gh $2, 500
7881947 Hi gh $2, 500
7881948 vacat ed N A
7881949 Mbder at e $14, 000
7881950 Mbder at e and $10, 000
Non-contri butory
7881951 Mbder at e $14, 000
7881952 Mbder at e $14, 000
7881953 no change $16, 000
7881954 no change $16, 000
7881955 no change $16, 000
7881956 vacat ed N A
7885803 no change $10, 000
7885804 no change $9, 000
7718310 no change $52, 000
7718308 no change $20, 000

Wth respect to the violations of 30 CF. R § 48.27(c) (Oders
No. 7881949, 7881950, 7881951, 7881952), the reduction in negligence
and nodi fication of the violations to Section 104(a) citations,

except for Order No. 7881950, acknow edges that proper energency



procedures task training is beyond that specifically required by

ot her provisions of Part 48. The Secretary further determ ned that
the digestion control roomoperator’s conduct addressed in Order No.
7881950 did not contribute to the accident. Finally, the Secretary
notes that each of the mners involved in these violations had
training that was otherw se in conpliance with 30 CF. R Part 48.

On Cctober 26, 2000, two additional citations (No7718310 and
7718308) were issued for violative conditions. MNMSHA proposed a
civil penalty of $52,000 for one, and $20,000 for the other. Kaiser
concurrently contested the citations and noved for consolidation
with this case, and the penalties and citations are subject to the
terns of this Mdtion and Settl enment Agreenent, with Kaiser agreeing
to pay a $52,000 penalty for one and $20,000 for the other. This
settl ement and the changes to the proposed penalties reflect the
vagaries of litigation and a conprom se between the parties in |ight
of the risk of litigation.

4. The paynent of the total sum of $513, 000 by Kai ser
Aluninumis appropriate and refl ects due consideration of the
nature of its conduct and the penalty criteria contained in
8110(i) of the Act. The parties agree that the mne is a |arge
facility and that the operator is a |arge company. The
penalties, to be paid in twelve equal paynents within one year
fromthirty days after the approval of this settlenment notion
will not adversely affect the operator’s ability to continue in
busi ness. The operator has a favorable history of prior

violations and has pronptly abated the cited conditions. GCood



faith abatenent is also denonstrated by the prospective steps that
the operator has agreed to take in this matter as set forth in
Par agraph 9 bel ow.

5. For the sole purposes of this settlenent notion the
parties agree that the gravity associated with these violations is
as stated in the citations and orders, including the anendnent to
Order No. 7881950.

6. This agreenent is entered into by both parties in lieu
of continued litigation under the Mne Act, other than the issues
rai sed in Kaiser’s pending Petition for Certiorari, 214 F.3d 586
(5" Gir. 2000). The parties have taken different positions
regarding the validity of the citations and orders and the
appropriate |l evel of negligence. The Secretary has agreed to
nodi fy the all eged negligence | evels of sone of the above |isted
citations and orders as set forth in Paragraph 3, to reflect a
hi gh level of ordinary negligence. The parties agree that for al
pur poses except those delineated in Secretary v. Amax Lead Co., 4
FMSHRC 975 (1982), Kaiser does not admit either the validity of
the citations and orders, the alleged | evels of negligence, or the
facts alleged by the citations, orders, or any and all reports of
MSHA or its personnel. The parties further agree that for
purposes of all actions except for actions to which the United
States and/or the Secretary of Labor is a defendant, nothing
herein shall be construed as an admi ssion by Kaiser. The parties
agree that for all purposes except those delineated in Secretary

v. Amax Lead Co., 4 FMSHRC 975 (1982), Kaiser and the Secretary



are entering this agreenment without prejudice to their rights to
make future argunents or raise any defenses in any other cases,

i ncluding the pending Petition for Certiorari 214 F.3d 586 (5'"
Cr. 2000) and, for all purposes except for those delineated in
Secretary v. Amax Lead Co., 4 FMSHRC 975 (1982), Kaiser and the
Secretary retain their right to assert in any subsequent action
that conditions or practices cited in the original citations, or
t he amended citations or orders, may or may not be violations of
standards or provisions of the Mne Act.

7. Pursuant to Section 110(c) of the Mne Act, two parties
who had reason to know regul atory viol ati ons existed, received
personal civil penalties of $12,500 each. The two parties
exercised their right to contest the proposed penalties and agreed
to pay them wi thout adm ssions, pursuant to the terns of the
attached settl enment notions.

8. The Secretary will not take any further action relating
to the actions, events, or violations at issue in these
proceedi ngs agai nst Kai ser or any corporate agents, nor will she
refer any further action against Kaiser or any corporate agents
relating to the actions, events, or violations at issue here to
any other agency. This settlenment agreenent is acknow edged by the
parties to be a global and final resolution of all outstanding and
potential nmatters resulting fromor related to the July 5, 1999
event and the Secretary’'s investigation thereof, except for the
i ssues raised in Kaiser's pending Petition for Certiorari, 214

F.3d 586 (5'" Cir. 2000). Further, upon request by Kaiser, the



under si gned counsel for the Secretary will informany other
gover nment agency or departnment of the finality of this
settl enent.

9. As indicated in the attached docunent (Exhibit A), the
respondent has agreed to undertake a program of prospective
efforts, thereby denonstrating additional good faith in abatenent

of the conditions at issue in these proceedi ngs.



WHEREFCORE, the Secretary noves for approval of this proposed
settlement and an order requiring conpliance with the paynment plan
agreed to herein.

DATED
Respectfully submtted
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